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June 16, 2017

Dear Mr. Samuelson:

Pursuant to SDCL 12-13-25, this office is required to review each initiated measure, this office is required by
SDCL 12-13-24 to determine if each initiated measure is "written in a clear and coherent manner in the style and form
of other legislation" and that it is "worded so that the effect of the measure is not misleading or likely to cause
confusion among voters.” You are under no obligation to accept any of the suggestions contained in this letter, but
please keep in mind the legal standards established in SDCL 12-13-24.

The proposed initiated measure has provisions that concern two subjects that address the conduct of elections by mail
and provides for automatic voter registration. Fach subject could easily be separated from the other and the
combination of the subjects may not comply with the single subject requirement in S.D. Const. Art. lll, § 21. Our
suggestion is that the measure should be separated into two measures and our form and style comments reflect that
separation. If you move forward with both subjects in one measure, you need to take care in the drafting of any cross
references that may only refer to certain sections of the Act.

It appears that proposed laws were borrowed from another state and minimal effort was made to revise the document
to the form and style used by the State of South Dakota. If you are borrowing language from other states, it is
requested that you follow the form and style for draft legislation used in this state. The drafting manual may be found
on the website for the Legislative Research Council. If you need assistance in locating the manual, please contact our
office. You could also review bills introduced in previous sessions to provide examples for form and style.

Short titles are discouraged in the drafting of legislation. A short title is only used in drafting of uniform state laws to
indicate that courts in other states may have already construed the provisions. Findings should provide the foundation
of facts to support the legislation and the statement of purpose, if any, should be short and concise. The proposed
findings and declaration of purpose appear to provide a list of reasons on why the sponsors support the proposed
measure and the outcome that is hoped to be achieved with its passage. We recommend that you delete both
sections.

Itis inappropriate for you to prepare catchlines or assign chapter or section numbers for codification. The catchlines
are prepared by the publisher in cooperation with the Code Counsel and the Code Counsel is responsible for the
codification of laws enacted by the Legislature and passed by the people. The body of the bill should be divided into
sections of convenient length and facilitate reference to a provision. Each distinctive proposition should be in a
separate section.
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The terms, "county auditor" and "person in charge of the election", at times appear to be used interchangeably.
Occasionaily, the term "county clerk" is used. The terms, "ballot” and "official ballot", are also used interchangeably,
please use the term "ballot”. The consistent use of terms is imperative in the construction of legislation. Inconsistent
use of terms may lead to confusion and unintended consequences,

There are several proposed sections that mirror the current laws pertaining to elections. Section 13 corresponds to the
provisions found in SDCL 12-18-25. Also, SDCL chapter 12-19 provides for an authorized messenger and establishes
certain procedures and qualifications for the messenger, SDCL chapter 12-19 aiso provides the current procedure for
absentee voting. The proposed measure does not revise or repeal those laws. If this measure is approved by the
people, the Legislature would have to enact legislation to address the provisions that may duplicate or conflict.

Please review the definitions and procedures provided in Title 12. SDCL 12-1-3 defines an elector to be a person who is
qualified to register as a voter whether or not the person is registered and a voter is a person who is duly registered to
vote or one who is performing the act of voting. The draft often used the term "elector", and correct term is "voter".
Any deviation from the usage of those terms as currently defined requires a substantial rewrite of Title 12.

The second part of the initiated measure concerns automatic voter registration which establishes procedures for
registering voters when a person is obtaining or renewing a driver license. The sections for this subject refer to this
program being administered by the Department of Motor Vehicles. There is no Department of Motor Vehicles in state
government. There is a Division of Motor Vehicles that is in the Department of Revenue, however, that division does
not manage the driver license program for the state. The Department of Public Safety (DPS} administers the driver
license program and pursuant to SOCL 12-4-6 the department already assists South Dakota residents with voter
registration.

There are several offices and agencies authorized to assist with voter registration pursuant to SDCL 12-4-2. The second
paragraph of that section reads: "Voter registration shall be conducted by each county auditor and municipal finance
officer. Voter registration shall be available at the secretary of state's office and at those locations which provide driver
licenses; food stamps; temporary assistance for needy families; women, infants, and children nutrition program;
medicaid; military recruitment; and assistance to the disabled as provided by the Department of Human Services."

The State of South Dakota has complied with the provisions of the REAL ID Act which means the Department of Public
Safety has an established system for collecting information and maintaining the data that parallels some of the
proposed provisions in the initiated measure. You may want to avoid any provisions that may duplicate or conflict with
the current data systems established under the department.

The initiated measure requires the Secretary of State to implement certain provisions in conjunction with the State
Board of Elections. You need to delegate to one or the other the duty to implement the specified provisions and
promulgate rules, if any. Also, some of the adjectives used in various provisions do not add clarity and may raise
several questions. This includes phrases such as: "enhanced standards and procedures to safeguard” and "the highest
level of physical security.”

It has been determined during this review that this initiated measure requires a prison or jail population cost estimate.
As the sponsor of the initiated measure you should submit a request for a cost estimate to the Legislative Research
Council at the time your initiated measure is filed with the Attorney General.

Attached is a copy of your proposed initiated measure with all our suggested style and form changes.
This letter constitutes neither an endorsement of your initiated measure nor a guarantee of its statutory sufficiency. It
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does constitute fulfillment of your responsibility pursuant to SDCL 12-13-25 to submit your draft to this office for
review and comment. if you proceed with your initiated measure, please take care to ensure that your statements or
advertising do not imply that this office endorses or approves your proposals.

Sincerely,

2.9 <

Jason Hancock
Director

JH:FB

Enclosure

cc/enc; The Honorable Shantel Krebs, Secretary of State
The Honorable Marty Jackley, Attorney General
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election shall mail by nonforwardable mail an-effietat ballot with a return identification envelope

Mmore thaw twenhy days preceding
and a secrecy envelope not an election and not fatex-
leas +han fourfeen days preceding voter
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Section ¢)-The Governor by written proclamation may extend the deadline for returning ballots in any
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state, county, €y or district election if the Governor receives a written request for the extension

of state.

from the Fecretary of $tate. The secretar)}‘may request the Governor to extend the deadline for
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returning ballots under this section if, after consultation with affected county elesks, the secretary of 'Sﬁ'f‘g
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determines that it would be impossible or impracticable for electors to return ballos or for

elecﬁonf officials {o tally ballots due to an emergency as defined in SPEE§ 34-48A-1.
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£2)>-The Governor may not extend the deadline for returning ballots in any state, county, eity-or
district election under subssetion-(1)-of this section for more than seven eatendar days after the

date of an election.

£3>-The writien proclamation required-under-subsection{l)-of this-seetiom shall state:
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{a}The determination of the Governor;
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(Y The reason the deadline for returning ballots was extended; and
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4e¥The date and time by which ballots must be returned in the election.

A
A Notwithstanding any other provision of this chapter, if the Governor extends the deadline for

returning ballots under subseetion~H-efthis section, the person in charge of an election in any

voting precinct may not order a tally report from any vote tally machine in the election until the

el
date and time set by the Governor by which ballots seust-be returned in the election.
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election may begin opening refurn identiﬁcation‘.and secrecy envelopes of ballots delivered by

mail and received by the person in charge of the election for the purpose of preparing the ballots
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primary, special election, or general election, notea:rh&r—th&n—@he—eevemh-égy before the date of
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{5)-Any person Wh(ﬁﬁef—%@—%ﬂﬁﬁ%—@@ﬂi@#@&&%pens, unfoldaor examines any ballotg or

: il | ;
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before the.
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felony.

€2 Any person who, having precured-an-official-ballet,. intentionally disposes of a ballot in any
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manner other than provided in this ehapter is guilty of a Class 2 misdemeanor.
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envelope or balloti( is guilty of a Class 6 felony.
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£ Notwithstanding existing voter registration update procedures under-this-Chapter, a county
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auditor shall update the registration of an-eleeter in a county that has opted 1o conduct clections
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entirely by mail under SDCE-§-12-29-1 upen-receiving evidence from the United States Postal
VoTen

A
resideyvdial residotial abdfress
Service indicating a restdenee address that is different from the vesiéeﬁee&for the electer’\as
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contained in the records of the county eletk.
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section, the etesk shall send a new confirmation mailing by nonforwardable mail as provided in

SbER § 12-4-19.
No Vo"'cv* msy be madle. Puﬁguaid'-ha Fhis secfn
rAnetecterisaet disqualified from voting due to any error fe}&ﬁﬂg’éo an update o&registration.

made-uaderthis section. . the V"‘}M
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An absentee voter desiring to vote by mail may apply to the person in charge of the election for

an absentee ballot. The application or request shall be made in writing and be signed by the
Remove the ovarstriies

applicant and shall state the applicant's voter registration address. Lication-or reguest

chall : ] T
request: The-oath-shall be-administered-by-a netary public-or-ether officerauthorized by-statute
to-administer-an-eath: If the application-orrequest-does-notcontain-an-eath application or
request shall be accompanied by a copy of the voter's identification card as required by § 12-18-
6.1. The copy of the voter's identification card shall be maintained by the person in charge of the

election. However, the voter's identification card is not available for public inspection. @
I?e.mou-e' OV@‘S'TI"‘"J(EI

A
applicazia;mqmsf shall give the applicant permanent absentee status, and the person in charge
the, ballsT to tha_ yoterr for €ach

of the election shall send-bellots-tothat-electorfor-at-futnre elections,_unless the county has.

cadh Sed‘wq' !/ or R 5 fhi¥ At
decided o conduct aﬂ. electiond by mail pursuant to §4-3-29-+ The ballot shall be sent to the

voter's residence, as shown in the voter registration file or any temporary residence address
designated in writing by the voter, at the time of applying for the absentee ballot. If the
application or request is from a voter identified as being covered by the Uniformed and Overseas
Citizens Absentee Voting Act (42 U.S.C. 19731f-1) as of January 1, 2010, the voter may
designate on the application for the ballot to be sent electronically pursuant to this section
through the system provided by the Office of the Secretary of State. The person in charge of the

election shall stamp the application with the date it was received. The person in charge of the



election shall preserve a record of the name, mailing address, and voting precinct of each

applicant and, except as provided by § 12-19-45, deliver a copy of the record to the

superintendent of the election board of the home precinct of the applicant.

sSbek 3a-/2-3./ - 'Prwicﬂcs Lo the odleedion and )
Maaurenance of +his infbrmati?

p1d dge:ol Z1L 9o unr



databasc: R dnven
Sechion]. Anyperson who agolies R and veceives o dnivar liense or nom
identifcatisn cand Puf\sqan:f* +o clwp'fa/\ 3a-/2 ks fu “p"t/‘ﬁf Ha

Sechdu 2.
Wmmﬂmwugggdmmh Department of

Peblic Safety shell

“+Hhe vates vegistrtibu for any pessos

b TN ik elepironicall Q5relpy officials sextain besie information sbout individysty 4

*—7 m1u| €n, P‘(h"kﬁq"" o Jackon o Fhis
. n . .
e revlewcd:by election officialg and translated and

Taagrad
The 'wn a format that Catb

uploaded onto the statewide computerized voter registration database. The /B'e:partment of Motor-

s1-d dzz:ol 21 9o unr



+he clmnge oF name. o addvess

¥ehteles shall also transmit for review by county auditorg any address-or-name-updates-fo-their

+o +ha yoter pe;._c'bnﬁm recor‘cﬁs

3.
S‘dﬂuh A"P‘,'ﬁ/‘ PQCe-VJ r"r’%{‘mqj‘vn ‘rcr-om ‘]“Q quﬂffmeﬂfof Pﬂéht&&,& W 2—3‘:2'*,
on-offtetats shall notify each

person of the process to:

G ¥ o+6V‘ ancg
(1) Decline being registered as aﬂ-cieetera-eadﬁer-

(2) Adopt a political party affiliation.

The
hel|
{e)-Any notification ;sq;ust comply with the language requirements of Bection 203 of the 1965

Voting Rights Act. as o+ Janus’y l,8017-

Seﬂj’."on ‘{ .sec}hﬁ/j 3, O'F‘H".S M
~(é)1f a person notified under subsection{2)-ofthis-seetiorr does not decline to be registered as an-
a Vm ‘ﬂm/"f‘r aou-(\'}\f aujl{'oﬁ

elestor within 30-ealendar days after the electiomofficials issues the notifi cation, the person’s
section | of & At

electronic record submitted under subsection (2)-of this-seetion-wilt constitute a completed votan

registration.

&d{b " s b GHCJ\
€ The county auditor shall-ensure that,-upen-receipt and verification of a person’s express-
may net enter on includle.

request to opt out of voter registration, the person’s name and registration record is-se-

into tHe voten r‘e.Jl_f""I"n'i‘:bh E<t-file
designated; untess-and until the voter consents to registration. Nothing-in-this-section-shait

gi-d dzz:ol 21 9o unr



No person ms
elcdmn—eﬂiea&ls-ehi}-ae{' ! provide the record of any person who has opted out of voter

pursusnt 2 section 5" of Fhig
registrationyn-whele-erin-part; to any third party for any purpose other than the compilation of a

jury list.

M—S@G‘WW = i i o

Sechim 7
) The $ecretary of ﬂtate i
privacy and security measures applied to the existing electronic voter registration filesasd-as—.

The sewretany pfsigte shall
provided-in-this section.-establish enhanced standards and procedures to farther safeguard the
collectecl

privacy, integrit)g and security of the information used pursuant to this Act.

ecttons shall review ewrrent

2)Seeurity:

(@)-Allsousce-ageneies; the Secretary of State,and the State Board-of-Elections-shal-werl-
~ shall

A

d
(1) Ensure the confidentiality and integrity of all of the data they co]lect,‘maintain,creceive 5)1-

transmitﬁ& S

21d dgz:ob /1L 9o unt



(2) Identify and protect against any aniieipated threaty'to the security and integrity of the
any
information, including impermissible useg or disc]osme){:i

persom
cach employee Gceecess€s +the
(3) Train allsworkess- who handI€or heve-aeeess-te-sueh-data regarding implementation of the

estabirched)
asecurity protocols established: 3

4) BCfOTc'implmmﬁng-the-regis#aﬁeﬁpamGonduct a risk evaluation and implement

security measures to address any tisks to the data or databases idemiﬁed’t before He "mp ,evﬂ@oﬂ(ﬂ(fah
of e ngj;s-l—r,;h‘m Process
established b'f This ﬂ-cfj
am{
(5) Conduct regular andits and risk management assessments and  pursue measureg that ere i

indicated ﬁs-neeessaﬁ)'

(6) Provide the-highestevel-ef physieal security to facilities, computers,and other sensitive

equipmentj

any
(7) Employ available software to detecthanomalys and uregulantyéj

ah
(8) Implemeént measures to ensnre againsth authorized access or changey in data through the

process of transmitting data from one agency to anotherj'

+o immedictely adduess
o +ha—reacly
(9) Develop procedures j#-the-case-of a breach of any kind te-immediately-address-i-and-

and. o any

eppmpsiaaslz_: inform the public andnother necessary pm1.'7§.

gl-d dez:01 /1 90 unr



sh

S‘ d'l_OM. ?o )
e all wm“lﬂqu rq_les) -PHTSMW+ +o CWP’}U‘ / &&) to =

has

(1 Speciﬁ?t cach class of internal users who shel-heve-sutherized access 1o the statewide voter
i E» ‘JQDV‘ eqds C]c.(_f

registration fist, specifying-foreaeh-suchrclass the permissions and levels of access 10 be granteck

eshblixh
and setiing-forth-other safegnards to protect the privacy of the information on the statewide voter

file
registration hs'b)

(2) Prohibi}( public disclosure of any information not necessary to voter registrations

any
3) Protectﬁ against public disclosure of Social )‘:}é:urity numberfaad—ch’gits, driveth'csnse
non dnver ‘-‘k""t‘ﬁc-ﬂ[fah A
numberg, andAmgnaturep’) Aisimbin o

'
any .PerStm_s‘
) Prohibitf’ public disclosure of an-individual’s decision not to register to vote)'

any agency a i A“AI‘MO 7‘70‘1
(5) Prohibit;( ageneies from transmitting to election ofﬁcialﬂ information other than thainrequired
an

for voter registration or specified information relevant to the administration of;l clectiong.-such-as-

any pergin in & categoly
(6) Prohibit;l the disclosure of information relating to personsn-categories designated

any
confidential by federal or state law, including victim)' of domestic violence or stalking,

i dgz:04 Z| 90 unf



o ewn
prosecutor;/ and law enforcement personnel, and participantd in a witness protection program.

Section /0.

(1) The 8ecretary ofﬁate,mﬂﬁh%&ﬁ%fdﬁm shall -as-provided-in-

this-subseetion; establish standards and procedures to maintain all election records required for
any

purposes of this Act, including for the purpose of determ;mng the eligibility of personf casting <x_
The r\zcow& +or Gy va':‘cr\ who hes
Records-for-veters-whe-have-b

provisional ballotﬂ. een retained on the statewide voter registration

database but identified as ineligible to vote within the ‘S{ate, or removed from the statewide voter
registration list due to ineligibility, shall be maintained and kept available until at least the date

.

of the second general election for Federal-effiec that occurs after the date that the voter was

identified as ineligible.

5‘ QL‘J‘I‘D n i,
S l\c. u 5 (7 l’.!lﬂ'\ ﬁLCt.M
3 The f)’ecretary of }Séte, Hree C fe-B
b ngr\u,q/\q ‘p;
annual public report fer-submissien to the Je Lglslature,-mdudmg.

<t el Pmmcﬂzsb\l Sources

() 3

~a)-The number of records that have been transferred under section HE of this Act, by seusee;

EY Silo a

£6) The number of voters newly added to the statewide voter registration Hist-because of record;/

transferfed—bg,r.mf;

: un
oz'd dyz:0l 21 9o unr



(2)

~(c)-The number of voters on the statewide voter registration list whose information was updated
G

because of; records transferféd-by-wmwf;

) persons
td)yThe number of records transferred-by-seures, that do not relate to individuats affirmatively

identified as eligible to vote;

(5)

e)-The number of persons who opted out of voter registration;

@) submitd

€5-The number of voters who submit requests to update or correct voter registration information

The
through the system established by this Act.,,byhtype of information updated;

(7) A breakdown of informalon b‘{ race. -
In preparing the report under this section,

t+he nformals D P"‘"V-Mﬁ.’" escly, subdMisivy shall per<on_s
the-State-shall,for each-eategorv.of informatien-include a breakdown by race of the individuals
was €ach subdiVisionr  Hut-the

whose information # included in the-eategery, to the extent mformatmn on the race ef-such—
+ndividuals is avaﬂable-to-the—Statej

(95 Hha and Mama_jemm.)"a{" e NZ“""‘J b'f thix Act

¢y Information onAimplementation efaudits,.security and privacy protocols’

Sh,d'l"’h /. N oo
W o

) Any report produced under this Shapter shall exclude any personal identifying information.

-30-8- == sy aas A = . e i .
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Sechon 1>
I# person
an ineligible individual willfully and knowingly takes affirmative steps to register to
g P

+he

vote knowing that he or she is not eligible to do so, the record and signature of e ineligible
persov
individual that is transmitted through an electronic system by a government agency to any

doeS
elections or voter registration authority-shet not constitute a completed voter registration formg

T +he persens inehigible person’s

hregisiration' is processed by the state, § and-officially
the pesceon is not™ eNming| oV~ CIVI/

eannot be subject to anynpcnalty under-anyrelevant

Sechh N:En addition 10 the. infamshDn Mﬂ“'w i

any Stz agencf
Ws-desrgnaied-ﬂnda—%ﬂfﬁ;}ﬁ 12-4-5.4, Ol-hsr-s&ate-geveﬁmm%a"!gm that the 8ecretary of- 57‘4’!-6
Hacks Gpproves 7O the neodad 4o
wriﬁes—&kaedg;\coﬂect’\ documents hat-weuld provide proof of eligibility, including age and +his /4:2[‘

_ ; as requived by
citizenship, may follow the procedures for automatic voter Tegistration mmt%—formé

Bepartment of Motor Vehicles a8 described-in section12-36-2 This may include but-shali-not
) avl\-( Qﬂ QACY ﬂ{'}‘h;j boen u.MQ-U‘ :S'EC-‘I‘I‘D“I 7 of+ha y -
be-limited to-ageneies eurrently cl

B

¥ designated by-the National Voter Registration to
as of Tanusry [, 2017
provide voter registration services.

Nete

Lz i letape Aas THE 44 oni

. Governon _ | . g
—2)The state-legislature-or-governor may establish executive order adéitional-
q gency - meels A an
state government-ageneies-that meet the requirements of this Ehapter as  automatic voter
qgency shell and requiremends
registration ageneies that will follow the procedures -of oter
Vehictesestablished in section T230-7. <s’=blis M undler 1his A"j:

zzd dgz:ol 21 9o unp
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